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Current Vopics. 

N this issue we print the full text of the bill 
which has just become a law, providing 

for the registration of attorneys and counsel- 
lors-at-law in the State of New York. It will 
be seen that the act goes into effect on the 
first of September next, and that on and after 
the first of January, 1899, it shall be unlawful 
for any person to practice law in this State 
without having registered. In other words, 
four months’ time is allowed the attorneys of 
As there 
are in this State probably between fourteen 


the State to get on the registry. 


and fifteen thousand attorneys, the time al- 
lowed is none too long. The history of this 
Much of 
the credit for its enactment is due to the New 


legislation can be briefly stated. 


York State Bar Association, and particularly 
to Judge F. M. Danaher, one of the State 
bar examiners, who drew the bill, in accord- 
ance with the action taken two years ago by 
the State Bar Association, Through force of 
circumstances it failed of enactment last year, 
being one of the bills which expired on the 
clerk’s desk. This year the effort was re- 
newed, the promoters of it being most ably 
assisted by the Hon. Simon W. Rosendale, 
president of the New York State Bar Asso- 
ciation, who together with Judge Danaher, 
appeared before the judiciary committees of 
It is 
a matter for general congratulation that the 
legislation has at last become effective, the 
only wonder being that such action was not 
taken long ago.. Investigation has shown that 
Vor. 57 — No. 14. 


the two houses and urged its passage. 





there are hundreds of persons, the largest 
number, of course, in tthe city of New 
York, who are and have been for years prac- 
ticing law without having been admitted. 
Heretofore there has been practically no 
such action. Scores of men who 
ought to have been disbarred could not be 
because it could not be proven that they 
were members of the bar, and the only 
proceeding recognized by law was a civil ac- 
tion in each case. By the terms of the law 
which will soon go into effect, any person 
who practices any fraud or deceit, or know- 
ingly makes any false statement in the oath 
or affirmation required to be made under the 
act, is guilty of a felony; and practicing law 
or holding one’s self out as an attorney, with- 
out having registered, is made a misde- 
meanor. The nominal registration fee of 25 
cents will be no hardship, and it is to be 
hoped the profession will heartily co-operate 
in complying with the provisions of the new 
law, as well as in seeing that its provisions 
are not violated or evaded by others. The 
State Bar Association is doing everything 
possible to facilitate its operation, and will at 
once send circulars of information, together 
with printed copies of the new law, to each 
of its members. Several county bar associa- 
tions, including those of Albany, Onondaga 
and Monroe, have placed themselves on 
record in favor of it, and the effect cannot 
fail to be in the highest degree salutary in 
purging the profession of “ shysters.” In this 
reform, as in many others, New York State 
is the leader, and we look for speedy action 
in the other States of the Union in the same 
direction. 


penalty for 


The recent action of the Appellate Di- 
vision of the Supreme Court, First Depart- 
ment, in denying the application of Lorenzo 
Guiseppe Maggio for admission to practice as 
an attorney and counsellor in this State is of 
considerable importance as a precedent. Mr. 
Maggio had presented papers showing that 
he was a naturalized citizen of the United 
States, born in Italy, and that for more than 
three years he was an attorney of the higher 
courts in that kingdom, practicing his profeés- 
sion at Palermo. He presented proofs of his 
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good standing at the bar of that country, and 
also of his good character. In all these mat- 
ters his papers complied with the rules au- 
thorizing the court in its discretion to admit 
to practice those who had been attorneys for 
a certain length of time in foreign countries. 
The court, however, in the exercise of this 
discretion, did not deem it wise to assume 
that this gentleman, however learned he 
might be in the laws of his own country, was 
fitted to assume the position of attorney to 
give advice to clients upon the laws of this 
State, and therefore his application was de- 
nied. The object of the effort which has 
been in progress for nearly a quarter of a cen- 
tury, to raise the standard of learning re- 
quired of persons who seek to practice the 
profession of law in this State, has been not 
only to elevate the profession, but quite as 
much to assure all who have occasion to con- 
sult lawyers that the person who is author- 
ized to hold himself out as an attorney is 
competent to give advice. The court trulv 
says that when the practitioner comes from 
a foreign State whose system of law is anal- 
agous to our own, it may be fairly assumed 
that after he thas resided here long enough to 
become eligible in other respects to be ad- 
mitted to the bar, he has such acquaintance 
with our system of jurisprudence and our 
laws as will render him a safe counsel to 
those clients who apply to him. Continuing, 
the court says: “ But as is well known, our 
system differs greatly from the law which is 
administered in the country whence this ap- 
plicant comes. It is quite true that as to all 
the rules of law which are based upon the 
broad principles of natural right and equity, 
there can be no difference between the laws 
of any two civilized communities; but the 
knowledge which is requisite to enable one 
safely to advise his client requires not only a 
knowledge of those broad principles of law 
which are common to all systems, but an in- 
timate acquaintance with the peculiar rules 
which have grown out of the customs of a 
particular country, and which have been 
established by the provisions of its statutes. 
The foundation of the law of Italy is the Civil 
Code of the Roman Empire, altered by the 
custom and statutes of the various States 





now composing that kingdom, and again 
changed by the statutes of the kingdom it- 
self and by the construction of its court. The 
jurisprudence of this State, based as it is 
upon the Constitution of the United States 
and of the State, interpreted according to the 
principles of the common law, has in all those 
respects nothing common to the law of Italy, 
and one may be a learned counsellor in the 
laws of that country and still by no means be 
competent to give intelligent advice to clients 
whose affairs are to be controlled by the sys- 
tem established in the State of New York.” 
This reasoning seems to us to be unanswer- 
able, and although the application of it may 
seem harsh in some cases, it is the only safe 
one to be applied. 





A very interesting decision as to the liabil- 
ity of charitable institutions for negligence 
was rendered by Judge Cohen, of the New 
York Supreme Court, Trial Term, Part IV, 
recently. It was in the case of Helen D. 
Ward v. St. Vincent’s Hospital. Briefly 
stated, the facts appear to be as follows: On 
February 2oth, 1894, the plaintiff entered the 
institution referred to, and on the afternoon 
of the following day submitted to an opera- 
tion. This was successfully performed, and 
while the patient was still under the influ- 
ence of anesthetics she was carried to her 
room and there placed on a bed from which 
a hot, uncovered water-bag had not been re- 
moved by the nurse in attendance. Her 
right leg was severely burned, and the wound 
continuing open, she suffered great pain 
from the injury until the 2oth day of De- 
cember, 1896, when Dr. McBurney per- 
formed a surgical operation upon the, wound 
and the leg healed. The usefulness of the 
limb still remains considerably impaired. 
The patient went to the institution as 
a pay and not as a charity patient. 
On the facts stated, Judge Cohen held 
that the hospital, being a public char- 
itable institution, doing no business for 
proht, but devoting its receipts from patients 
to the support of the institution, was liable 
only for negligence in the original selection 
of its servants. Having fulfilled that duty, it 
is not liable for the subsequent acts of the 
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servant, however careless and negligent, un- 
less previous knowledge of unfitness has 
been brought home to the corporation. 
These rules apply to the cases of pay patients 
as well as charity patients. The verdict of 
the lower court was in favor of the defend- 
ant, and the motion to set this aside was 
denied by Judge Cohen. 





Massachusetts penologists have for some 
time been agitating for the abolition of the 
barbarous system of giving convicted mur- 
derers their quietus by means of the rope, 
and the substitution therefor of some more 
humane and certain plan of. inflicting the 
death penalty. By the terms of a bill now 
before the legislature of the Bay State, all 
future executions are to take place at the 
State prison, in practical secrecy, and by 
New York State was 
the first to substitute the electric chair for 
the gallows, and Ohio followed some two 
In both these States the results 
have been such as to amply justify the pre- 
dictions of those who had so long agitated 
the matter, and no one would think for a 
moment of going back to the barbarity of 
hanging by the neck those criminals who, 
according to law, have forfeited the right to 
live. Experience of several years in the 
States named has shown that the so-called 
electrocution is quick, practically painless, 
and, above all, certain. While many still 
conscientiously oppose the infliction of the 
penalty of death for any crime, there is uni- 
versal concurrence in the view that if it is to 
be inflicted, it is a duty which the State owes 
to the criminal, as well as to society, that the 
method should be as humane and certain in 
its operation as it is possible to make it. 
Personally we know of but one method which 
is preferable to electrocution; we refer to the 
lethean chamber, wherein the condemned is 
placed on the appointed day, death being 
produced by means of coal or other noxious 
gas. Such executions, supplemented by 
compulsory autopsies, and followed by the 
interment of the remains in the prison yards 
or grounds, in a pit filled with quicklime, as 
is the custom in England, would seem to be 


means of electricity. 


vears later. 





in accordance with modern methods and dif- 
ficult to improve upon. The giving up of 
the body of the executed murderer to the 
relatives is, it seems to us, a mistake, to say 
the least. Too often have we seen the spec- 
tacle of such murderer’s remains being lion- 
ized, as it were, and thus bitter feelings 
engendered or intensified among the igno- 
rant and most dangerous portions of society. 
The murderer having by his act forfeited the 
right to live, has also forfeited the right of 
ordinary burial. Having once entered the 
prison precincts, under sentence of death, he 
should never be permitted to leave them, 
alive or dead. 


The decision of the Supreme Court of 
Kansas in Matthewson v. Caldwell, Assignee 
(52 Pac. Rep. 104), wherein it was decided, 
substantially, that a valid pledge of negoti- 
able paper could be made without actual 
manual delivery, and with uninterrupted pos- 
session in the pledgors, which would be good 
against the pledgors’ creditors, has been 
sharply, and we think justly, criticised. The 
pledge paper, it may be explained, consisted 
of instalment notes due semi-annually 
through five years. The senior partner 
loaned his copartnership banking firm 
$10,000, in 1887, and the pledge security set 
apart was of such paper. Subsequently, in 
1889, the indebtedness was retired by a new 
obligation of the firm in the same amount to 
the wife of the senior partner, and the pledge 
security transferred, or attempted to be trans- 
ferred to her. She was given a list of the 
pledge notes, and the pledgors changed the 
memorandum covering the package so as to 
show her name as pledgee instead of her hus- 
band’s. Though the court say the pledge 
was exhibited to her, she testified that she 
never saw it until after the assignment in 
June, 1893, four years later. However this 
may have been, it is conceded there was no 
actual transfer of possession even for a mo- 
ment; and as negotiable paper is not sus- 
ceptible of symbolical delivery, it is difficult 
to see how there could have been a delivery. 
The pledge paper was unindorsed, and no 





other pledge indicia existed than the memo- 
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randum on the package — not a word on the 
paper itself or the firm’s books to show its 
pledge character. Throughout four years 
the pledgors retained possession, at the end 
of which time almost the entire package con- 
sisted of substituted like paper. The clerk 
who handled the paper, with other like paper, 
though keeping it separate, was a mere em- 
ploye of the firm and subject to its direction. 
She accepted no obligation imposed by the 
pledge. What she did with reference to it 
was the act of the pledgors. True, the senior 
pledgor testified that he gave this clerk di- 
rections as the agent of his wife, but there 
was no evidence of the clerk’s assuming a 
duty other than to her employers. To deter- 
mine if the transaction was secret, and if the 
bank’s acts were of ownership rather than 
custody or agency, it was competent to prove 
affirmatively that the pledge indicia had been 
removed and the package exhibited to the 
state bank commissioner during his exami- 
nation as available assets, notwithstanding 
the pledgee had no knowledge of the fraud. 
If the bank’s acts were of ownership instead 
of custody, she whose permissive and negli- 
gent conduct enabled the firm to perpetrate 
the fraud on its creditors must bear the loss, 
under the familiar rule. It seems preposter- 
ous to claim that knowledge must be traced 
to her in such a proceeding as this. It is 
enough if there was fraud on the creditors 
and the pledgee contributed to it by failing to 
exercise the prudence and care of an ordinary 


pledge creditor, even if the pledge elements 


existed. The pledge contract being purely 
an executory one, it is a dangerous precedent 
to decree its execution after others’ rights in 
rem have attached. Though the court inti- 
mates that the package was among the pri- 
vate papers of the husband and wife in the 
bank vault, it was undisputed that it was kept 
with like papers in the firm’s safe. It is ex- 
ceedingly difficult to distinguish between the 
husband as pledgor and agent for his wife. 
This refinement is too microscopic — too 
Poo-Bah-ish, so to speak—for ordinary 
comprehension. No decision that we are 
cognizant of holds that a pledgor may be 
agent for delivery. While it is true he may 
be agent for possession, it must be tempo- 





rary, for a reasonable purpose, and under 
such circumstances as would entitle the 
pledgee to pursue the pledge in order to 
avail against the creditors. It seems clear 
that this four years’ possession in the pledg- 
ors was permanent, unreasonable and negli- 
gent on the part of the pledge claimant. Ifa 
valid pledge can be so created and continued, 
then any bank, whose assets must be chiefly 
negotuable paper, can pledge, repledge and, 
worse, obtain deposits by having apparent 
ownership of the same paper when State ex- 
aminations are made, and when the crash 
comes, though years later, the first pledgee 
wili prevail. When doing business the as- 
sets may be the bank’s; when liquidating, the 
pledgee’s. There would seem to be no safety 
for depositors or even for a pledgee in pos 
session as against such prior pledge. The 
distinction attempted to be drawn betwee 
this case and that of Casey v. Caverac (96 
U. £&. 467) was adjudicated otherwise in 
Casey v. Shuckhart, just following the Cav- 
erac case, which the court appears to have 
overlooked. 





The recent decision of the Appellate Di. 
vision of the Supreme Court, Second Depar'- 
ment, sitting at Brooklyn, in the case of th: 
People ex rel. The Long Island Mutual Fire 
Insurance Co. v. Louis F. Payn, Superin 
tendent of Insurance for the State of New 
York, is of much importance to all such com- 
panies, as well as to policy-holders in such 
companies. The facts, briefly stated, appear 
to be as follows: In July, 1897, the superin- 
tendent of insurance caused an examination 
to be made of the Long Island Mutual Fire 
Insurance Corporation, and in August of 
that year his examiners submitted a report, 
which showed an impairment of the capital 
oi the company amounting to $20,214. The 
corporation held capital stock notes to the 
extent of $79,247. In making the examina- 
tion, the department, following what it un- 
derstood to be the law of the State, treated 
the capital stock notes as the capital of the 
corporation, and while they appeared in the 
report as assets, they were still not included 
in the aggregate of such assets. Section 
118 of the Insurance Law provides that when 
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company is examined, in estimating its lia- 
ilities ‘‘ there shall be charged, in addition, 
he capital stock and all outstanding claims,” 
etc. It ds thus plain that the capital stock of 
/a fire insurance company is to be charged as 
a liability. The Long Island Mutual Fire 
Insurance Corporation took a different view 
of the situation, and insisted that mutual fire 
insurance corporations have no capital; that 
the seventy-nine thousand and odd dollars of 
capital stock notes should be added to its 
assets, and that, in that case, instead of suf- 
fering from an impairment of $20,214, it 
would have an apparent surplus of $54,903. 
Supt. Payn declined to yield to this de- 
mand. The controversy having been re- 
ferred, by consent, the referee sustained the 
contention of the company, and on the 4th 
day of October last Judge Maddox, of the 
Supreme Court, sitting at Special Term in 
Suffolk county, ordered a peremptory writ 
of mandamus to issue directing the superin- 
tendent of insurance to give the insurance 
company credit for capital stock notes to the 
amount of $79,400, and that said company 
should not be charged as a liability for capi- 
tal stock in any amount whatever. An ap- 
peal from this decision to the Appellate 
Division was taken, the case being ably ar- 
gued by Judge Cady, of Hudson, who had 
been designated for that purpose by Attor- 
ney-General Hancock. The Appellate Di- 
vision has decided the case in favor of the 
superintendent of insurance, reversing the 
order appealed from and denying the appli- 
cation for a mandamus. The effect of this 
decision cannot fail to be salutary, prevent- 
ing, as it does, mutual fire insurance com- 
panies from imposing upon the public by 
pretending to be in possession of a greater 
amount of assets than they actually own. 


A case involving a comparatively insignifi- 
cant sum of money, but a very important 
principle of law, was argued this week be- 
fore Judge Edwards, at Chambers, in this 
city. The question, in brief, is whether an 
assignment by a corporation under section 
48, chapter 564, Laws of 1892 (known as the 
Stock Corporation Law), will prevent the 











State from bringing an action for a receiver- 
ship. It is conceded, though perhaps not 
generally known by the profession, that a 
corporation, under the Stock Corporation 
Law of 1892, may make a valid assignment, 
without preferences, in much the same way 
that an individual may do. Ex-Attorney- 
General Rosendale, who represented the re- 
ceiver in this action, held that, admitting the 
validity of the assignment, and assuming that 
it might be upheld for all purposes, that as 
against the State itself, which, in its own 
name, through the attorney-general, brought 
aii action to dissolve the corporation and dis- 
tribute the assets according to law, the as- 
signment was not valid. It may be added 
that no question as to the respective rights 
of creditors is involved; it is merely a ques- 
tion of administration — whether the rights 
of the State, the sovereign and creator of cor- 
porations, have been superseded by the as- 
signment. The decision of the case, which 
is entitled the People v. The U. S. Law 
Blank & Stationery Co., will be watched with 
interest. 





Hotes of Cases. 


Law of the Road. — In Angell v. Lewis (Feb., 
1898, 39 Atl. R. 521) the Supreme Court of Rhode 
Island gave an interesting decision upon the sub- 
ject of the Law of the Road. It appeared that 
plaintiff's wife was driving on the right-hand side 
of the rcad, and, meeting two teams, turned still 
further to the right to let them pass. As she was 
passing them, defendant, who was immediately be- 
hind them, turned out to the left and collided with 
plaintiff's wife. It was dark at the time, and a team 
could not be seen at any great distance, and de- 
fendant did not see plaintiff’s team until it was too 
late to avoid the accident. The teams in front of 
defendant were traveling at the rate of eight or 
nine miles an hour. It was held that a verdict for 
defendant was against the evidence. 

The court said in part: 

“Gen. Laws R. I. (chap. 74, sec. 1) provide that 
‘every person traveling with any carriage or other 
vehicle, who shall meet any other person so trav- 
eling on any highway or bridge, shall seasonably 
drive his carriage or vehicle to the right of the 
center of the traveled part of the road, so as to 
enable such person to pass with his carriage or 
vehicle without interference or interruption.’ The 
evidence shows that the plaintiff's wife complied 
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with this requirement on meeting the two teams 
aforesaid, and that she was in the act of passing 
them safely when the defendant suddenly pulled 
his team to the left and collided with hers. In 
thus taking the wrong side of the road the de- 
fendant took the risk of the consequences which 
might arise from his inability to get out of the way 
of another team approaching on the right side of 
the road, and is responsible for injuries sustained 
by the latter while exercising ordinary care. In 
other words, one who violates the ‘law of the 
road’ by driving on the wrong side assumes the 
risk of such an experiment, and is required to use 
greater care than if he had kept on the right side 
of the road; and if a collision takes place in such 
circumstances, the presumption is against the party 
who is on the wrong side. And this is especially 
true where the collision takes place in the dark 
(Cruden v. Fentham, 2 Esp. 685; Shear. & R. Neg. 
[4th ed.], sec. 651; Elliott, Roads & S. 620, and 
cases cited in notes 5-7; Chaplin v. Hawes, 3 Car. 
& P. 554). In Brooks v. Hart (14 N. H. 311) the 
court say: ‘It is legal negligence in any one to 
occupy the half of the way appropriated by law to 
others having occasion to use it in traveling with 
teams and carriages, and he is chargeable for any 
injury flowing exclusively from that cause.’ To 
the same effect are Wilson v. Manufacturing Co. 
(2 Har. [Del.] 70) and Fales v. Dearborn (1 Pick. 
345). See also 12 Am. & Eng. Enc. Law (957-960), 
and cases; Kennard v. Burton (25 Me. 39). The 
plaintiff's wife ‘had the right to presume that the 
driver of any team coming in the opposite direc- 
tion would duly observe the law of the road as she 
herself was doing (Wood v. Luscomb, 23 Wis. 
291), and hence she was not called upon to exer- 
cise that degree of care which devolved upon the 
defendant when taking the wrong side of the road 
(Pluckwell v. Wilson, 5 Car. & P. 375). Of 
course, if plaintiff’s wife had discovered the de- 
fendant’s team in time to have avoided the col- 
lision by stopping or othenwise, it would have 
been her duty to do so, notwithstanding the fact 
that defendant was guilty of negligence in violat- 
ing the law of the road (O’Malley v. Dorn, 7 Wis. 
236; Cooley, Torts, 66, 67). But it is very clear 
from the testimony that she did not see defend- 
ant’s team until it was too late to avoid the col- 
lision, and hence that she was not in fault 
regarding the accident. Petition for new trial 
granted, the same to be had on the question of 
damages only.” 
Robbery and Larceny Distinguished. — Hall v. 
People (Illinois Supreme Court, February 14, 
1898) was an appeal from a conviction for rob- 
bery. The evidence was that defendant unbut- 
toned the vest of the prosecuting witness and took 
his pocketbook from an inside pocket, the prose- 
cutor being so intoxicated that he did not know 
what defendant was doing, and made no resist- 








ance. The Supreme Court theld that defendant 
act was not robbery, as neither intimidation no 
putting in fear accompanied it, but was privat 
stealing from the person, which section 167 of th 
Criminal Code denominates larceny. 

Justice Carter, delivering the opimion of the\ 
court, said in part: 

“ Section 246 of the Criminal Code defines ‘ rob- 
bery’ as follows: ‘ Robbery is the felonious and 
violent taking of money, goods, or other valuable 
thing from the person of another by force or 
intimidation.” The statute also provides that 
‘private stealing from the person * * * shall 
be deemed larceny.’ (Cr. Code, § 167.) Ona 
charge of robbery, if it appears that one makes an 
assault on another, and against the will of the one 
assaulted takes from his person money, goods or 
other valuable thing by force or intimidation, the 
offense is shown. As distinguished from larceny 
from the person, the gist of the offense is the force 
oi intimidation, and the taking from the person 
against his will of a thing of value belonging to 
the person assaulted. (Burke v. People, 148 IIl. 
70.) The only difference between private stealing 
from the person of another and nobbery lies in the 
force or intimidation used. In regard to the force 
or violence with which the goods were taken, the 
principle is this: that the power of the owner to 
retain the possession of his goods was overcome 
by the robber, either by actual violence physically 
applied or by putting him in such fear as to over- 
power his will, as if a thing be feloniously taken 
from the person of another with such violence as 
to occasion a substantial corporal injury, or if it 
be obtained by a violent struggle with a possessor; 
but where it appeared that the article was taken 
without any sensible or material violence to the 
person, as snatching a hat from the head or a 
cane or umbrella from the hand of the wearer — 
rather by sleight of hand and adroitness than by 
open violence, and without any struggle on his 
part —it is merely larceny from the person. (3 
Greenl. Ev., § 229.) It may be different if the 
article is so attached to the person or clothing as 
to create resistance, and violence is used to over- 
come it. (Moore, Cr. Law, p. 439, § 449; 1 Russ. 
Crimes, 874 et seg.; 21 Am. & Eng. Enc. Law, 
418; 2 Bish. New Cr. Law, §§ 1176, 1167.) When 
the force used is to prevent the resistance of or to 
overpower the person robbed, there such force 
makes the offense robbery. If one should rifle the 
pockets of a sleeping or an unconscious person, 
even to the unbuttoning of clothes and turning out 
of pockets, such offense would not be robbery. 
(Brennon v. State, 25 Ind. 403.) Klein v. People 
(213 Ill. 596) was different from the case at bar. 
In that case Klein, with the evident intent of rob- 
bery, secured a lady’s handbag by grabbing it and 
jerking it from her arm, where it was hanging, 
breaking the fastening and bruising her arm. In 
the case at bar there was no such force used in 
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kind or degree. Nor is it claimed there was any 
intimidation of Hubbell or putting him in fear; 
and upon the question of the alleged violent and 
forcible taking, the evidence really amounts to no | 
more than this: that Hall unbuttoned Hubbell’s 
vest, possibly by pulling at it, and took the pock- 
etbook from his inside vest pocket. Hubbell did 
not know what he was doing at the time, and 
made no resistance. We are disposed to agree 
with the views of the counsel for plaintiff in error, 
that the evidence showed no more force than the 
mere physical effort of taking the pocketbook from 
Hubbell’s person and transferring it to Hall. Ii 
that is robbery then no practical distinction be- 
tween that crime and larceny from the person 
exists. The two crimes approach each other so 
closely that cases may arise where it may be doubt- 
ful upon which side of the line they should fall. | 
Still, it is the duty of courts as well as juries to 
resolve such doubts in favor of the accused.” 





Swaying of Trolley Car— Damages. — Judg- 
ment for $15,000 was rendered recently, in Brook- 
lyn, in favor of the administrator of Charles B. 
Schmidt, in a suit brought against the Coney | 
Island and Brooklyn Railroad Company for in- | 
juries resulting in the death of the intestate, who 
was killed by the swaying of a trolley car. The 
judgment was reversed by the Second Appellate | 
Division, because of the improper admission of | 


testimony as to the swaying of cars upon the road | 


a month later. The decedent was upon an open 
car propelled by electricity upon a wire run on 
posts between the railroad tracks, when his hat | 
blew off about two miles from the Brighton Beach 
Hotel. The car was going so fast that it swayed 
greatly. While Mr. Schmidt stood by a stanchion | 
beckoning to the conductor his body suddenly 
swayed, and his head came in contact with the 
railway trolley post, and he fell fatally injured. 
The court ‘held, by Justice Willard Bartlett, that | 
the evidence afforded ample basis for a finding | 
that the car swayed so as to endanger the safety | 
of a passenger seated next ‘to the posts if he had | 
occasion to arise to his feet, and that such sway- 
ing was due to the speed at which the car was 
propelled over an uneven track. The conduct of | 
the decedent in arising to signal the conductor 
was held not to be blameworthy, and to be, under 
such circumstances, almost instinctive, and in the 
very nature of things could never be the result 
of conscious forethought. Many occasions might 
occur, Justice Bartlett said, for passengers to get 
on their feet in such cars in the spring and sum- 
mer time. The evidence which was erroneously 
admitted was by a civil engineer, who testified to 
a vertical oscillation of from twelve to fifteen 
inches and a lateral motion of six inches upon a 
car on a subsequent occasion, which resembled 


| and ithe learning of counsel. 





the car on which the accident occurred. 


EXPERT EVIDENCE FROM THE STAND- 
POINT OF A WITNESS. 


By F. X. Drercum, A. M., M. D., 


Clinical Professor of Nervous Diseases, Jefferson 
Medical College. 


O much has been said about the evils of expert 
testimony that it is almost a hackneyed sub- 
ject, and yet these evils are in my judgment not 
as great as they appear. Much that is defective in 
our present civilization is counterbalanced by the 
intelligence of our community; much that is de- 
fective in our legal procedure, in our manner of 
obtaining evidence, is counterbalanced by the in- 
telligence of the jury, the integrity of the court 
On the whole I be- 
lieve that miscarriage of justice is rare. I do not, 
however, for this reason maintain that the matter 


| of experts and expert testimony is always as 
| satisfactory as could be wished. 


Under most 
circumstances the present methods of procedure 


| lead to just and equitable verdicts, but occasions 


every now and then arise in which they do not, 
and in which the expert testimony is so contra- 
dictory, so full of bias, and even of personal ele- 


| ments, as to be worthless and discreditable. Under 


these circumstances it is evident that great injus- 
tice may be done, and it is incumbent upon us to 
discover the causes of the evil and to devise, if 
possible, suitable remedies. To my mind several 
causes are at work, and among them the following 
seem important: 

First — The manner of calling the expert. 

Second — The bias of the expert and the mis- 
taken idea on his part as to the nature of his func- 
tions. 

Third — The ignorance of the expert as to the 


| true nature of evidence. 


Fourth — The manner in which the expert, be- 
cause of this lack of knowledge of evidence, pre- 
sents his testimony. 

Among minor causes of confusion as to expert 
testimony are the unfortunate, and to me absurd, 
use of hypothetical questions, and lastly the lack of 
recognition of the fact that scientific truths and 
legal truths do not — and very properly do not — 
always correspond, 

Let us now take up briefly the manner of calling 
the expert. 

The practice which obtains in the Commonwealth 
of Pennsylvania, and which I believe still obtains 
in the State of New York, is that counsel alone 
call experts. The evils of this method are often 
manifest. There is always the obvious danger of 
imparting a partisan character to the expert’s tes- 
timony. There is, however, a far greater danger, 
namely, that ‘of foisting wpon the jury as experts 
persons who are utterly incompetent. Too fre- 
quently the picture is presented of amazing as- 
sumption, of colossal assurance, coupled with 
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cold-blooded and unblushing misstatements of 


fact. It may. be that the expert called by the op- 
pesing counsel is a scientific man of worth, whose 
cpinions in the scientific world have real value, 
but who lacks, perhaps, aggressiveness and that 
vehemence of assertion which is born of ignorance. 
How is the jury to distinguish between such wit- 
nesses? Opposing counsel make every effort to 
exalt the importance of their respective experts, 
and under these circumstances it is not surprising 
that the jury may hesitate or may arrive at erro- 
neous conclusions. To my mind it should be the 
business, indeed, the imperative duty, of the court 
to so interrogate the witness introduced as an ex- 
pert as to place his qualifications clearly and un- 
mistakably before the jury. The importance, and, 
indeed, the absolute necessity for such action by 
the court I have seen illustrated more than once. 
I need only recall the following instances: The 
question at issue was that of insanity. A physician 
took the stand and made the general statement 
that he had given a great deal of attention to the 
subject of insanity. When requested to make a 
specific statement as to his experience with insane 
patients, he said that he had been a resident physi- 
cian in a large asylum for the insane, which con- 
tained many hundreds of patients. It so hap- 
pened that among the persons waiting in the 
court-room was the chief resident physician of 
the asylum in which the witness claimed to have 
been a resident. He was evidently much aston- 
ished by what he had heard, for he advanced to the 
cross-examining counsel and suggested to the lat- 
ter to ask the witness how long the witness had 
been a resident in the asylum. The witness flushed, 
and the answer came, “ Eleven days.” Immedi- 
ately came the next question, ““ Were you a regu- 
larly appointed resident physician?” Answer: 
“No, I was a substitute.” It further transpired 
that during these eleven days he was engaged prin- 
cipally in the drug store. Here was a witness 
who was perfectly willing to create the false im- 
pression that he had been a resident physician in 
a large asylum, when he had only been connected 
with the institution as a substitute for the regular 
resident for an absurdly short time, and in a per- 
functory capacity. Again, a medical man re- 
counted upon the witness-stand with the ut- 
most sang froid the greatness of his experi- 
ence and the multiplicity of his achievements, 
when the judge, not being satisfied as to 
the expert’s qualifications, or perhaps unfavor- 
ably impressed by his manner and too great self- 
assurance, asked him somewhat abruptly, and, as 
it subsequently transpired, unfortunately for the 
witness, to define insanity. The witness’ manner 
instantly changed; he hesitated, and evidently en- 
deavored to recall some text-book definition of 
insanity. He did so, however, imperfectly, for he 
answered that insanity was such a condition of the 





mind as to throw the individual out of proper re- 
lation with his environments. The judge, now 
aroused, said: ‘“ Doctor, suppose an Indian chief, 
a leader in his tribe, who at home is looked up to 
by his people, venerated for the soundness oj his 
judgment and for the correctness of his opinions — 
suppose such an Indian chief were removed from 
his native tribe into the heart of a great city, 
would he be insane?” To our intense astonish- 
ment the witness answered, in his confusion, 
“ Yes,” and though he subsequently attempted to 
explain this answer away, it is needless to say 
that this expert’s evidence was discredited by the 
jury. 

It is not only necessary, in my opinion, that the 
judge determine by questions the fitness and 
qualificattons of an expert as far as it lies in his 
power to do so, for the jury’s sake, but also for 
his own sake, in order that justice should not mis- 
carry. Circumstances now and then arise which 
would make it :mpossible for the. court, unas- 
sisted, to determine the fitness of an expert, and 
under such circumstances it would seem to me 
right and proper that the judge should have the 
power to call independently an expert, not with 
the object of placing him upon the stand, but for 
the purpose of sitting beside him, listening with 
him to the facts presented by the experts, inter- 
preting technical expressions, and of keeping the 
court informed, not as to the correctness of the 
respective views of opposing experts, but as to the 
correctness of the scientific facts presented by 
them. In every department of scientific knowl- 
edge there are men whose ability is beyond ques- 
tion, and who could readily serve such a purpose. 
In every large city there are able scientific men 
who do not seek expert work, and it is just men 
of this stamp who should be appealed to by the 
judges to act with and for them. I contend that 
it is as necessary for the judge to appreciate the 
value of the testimony that is offered as it is for 
the jury. No harm could come from such an 
expedient. The expert serving in such a capacity 
would not be giving opinions, but would simply 
certify to the correctness of the facts testified to. 
For example, he would, conferring with the 
judge, say, “Yes, that is true; all bones 
have such a structure;”’ or, ‘“ No, that answer 
is incorrect; melancholia is not a disease of 
five days; it is a disease of many months.” With 
such assistance the judge could soon satisfy both 
himself and the jury as to the expert’s qualifica- 
tions, and as to his knowledge of the subject at 
hand. 


It might even be necessary now and then to 
place the court’s expert upon the stand, but in 
such an event I would restrict his function to that 
of merely making statements and answering ques- 
tions as to scientific facts, and not permit him to 
offer opinions upon the question at issue before 
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the jury. My reason for this is that if scientific 
facts have been properly presented, it is a rela- 
tively simple matter to draw conclusions, and the 
forming of the conclusions, 7. e., the process of 
deciding upon the facts, is, I take it, the exclusive 
function of the jury. 

1 am aware that a bill regarding expert testi- 
mcny advocated by the New York State Medical 
Society has been introduced in the assembly at 
Albany, and that this bill provides that upon the 
trial of all indictments for felonies, whenever it is 
made to appear to the court that the trial of issues 
will probably require the introduction of medical 
expert testimony, the court may, upon application 
of either party, appoint such number of experts as 
the court shall deem proper, not less than three 
nor more than five. Such experts shall be persons 
skilled in medical or surgical science, or in both, 
and shall be duly admitted to the practice of medi- 
cine in the State of New York; but in special and 
extraordinary cases the court may appoint experts 
living in other States. Such expert witnesses shall 
receive such compensation as the court shall pre- 
scribe, which shall not be less than $10 nor more 
than $100 a day, while in actual attendance upon 
the trial, which shall be paid by the county. The 
expert witnesses may be examined and cross-ex- 
amined in the same manner and subject to the 
same rules as other expert witnesses; and if, on 
preliminary cross-examination at the trial with 
reference to his qualifications, it shall appear that 
any such witness has, either before or after his ap- 
pointment, expressed an opinion as to the merits 
of the action, his appointment shall be revoked, 
and he 
but he 
tifying 


shall receive no compensation as an expert, 
shall not, therefore, be prevented from tes- 
as a witness. The party applying for the 
appointment of expert witnesses is not to be 
bound by the testimony of such witnesses, but may 
rebut the same by counter-testimony. The act is 
not to be construed to limit or affect the right of 
either party to summon other expert witnesses. 
With all deference to those who framed this bill, 
it appears to me to be of doubtful value. It is 
hardly probable that counsel for both sides would 
be equally well satisfied with the selection of ex- 
perts made by the court. Supposing that one were 
dissatisfied, he would undoubtedly avail himself of 
his right to call other experts, which, it is fair 
to assume, would equal if not exceed in number 
those appointed by the court. Such action by one 
counsel would suggest and perhaps necessitate the 
calling of additional experts by the opposing coun- 
sel— experts again equalling or exceeding in 
number those called by the court. I feel quite 
sure that in a case of magnitude this would be the 
inevitable result. What counsel defending a pris- 


oner on the charge of homicide would jeopardize 
his client’s case by yielding the palm to the experts 
of the court? 


It might be tantamount to yielding 








I am afraid 
therefore, of a multiplicity of experts, a multi- 
plicity which would add vastly to the difficulty of 
the jury in coming to a decision. For under this 
plan the experts appointed by the court could not 
possibly speak with greater authority than those 
called ‘by counsel; and, after all, the court’s ex- 
perts, in expressing opinions, could only express 
them as individuals, and could not in any sense 
express them for the court. 


it to the experts for the prosecution. 


The plan which I have outlined above seems to 
me far more practicable, and is less open to ob- 
jection in that it departs less from accustomed 


usage. It embraces, to repeat, two important 
points: First, it makes it incumbent upon the 


judge to place the qualifications of the expert, 
whether called by plaintiff or defendant, clearly 
before the jury; secondly, it enables the judge, 
when necessary, to secure expert information as to 
scientific fact, and, if necessary, to place this in- 
formation before the jury. The court should in 
theory be in possession of all facts that can pos- 
sibly come before it for legal interpretation. It is 
not in the nature of things, however, that the 
judge can be accurately informed upon matters 
involving years of special training, and to give 
him an expert to place him in possession of such 
scientific facts as the case before him demands is 
simply enlarging, for the time being, his knowledge 
in a given direction; and viewed in this light, it 
would obviously be as improper for the court’s 
expert to express an opinion as it would for the 
judge to express an opinion himself. An expert 
with the limited functions I have outlined would, 
to my mind, be the only kind of expert that it 
would be either just or proper for the court to ap- 
point; and such a plan would be more simple, and 
would, I believe, in practice prove more satisfac- 
tory than that contained in the bill now before the 
New York assembly. The presence of an expert of 
fact could not act injuriously to either side, for if 
the experts called by counsel were testifying accu- 
rately as to fact, and differed only in their opin- 
ions, there would be no necessity for placing the 
court’s expert upon the stand. Again, should op- 
posing experts testify differently as to fact, and 
the court’s expert be called to the stand, it is 
hardly probable that the cause of truth would 
suffer. 


Second in our list of reasons for the unsatisfac- 
tery condition of expert testimony is the bias of 
the expert. It is unfortunately true, as we have 
already stated, that. expert witnesses sometimes 
consciously, and more frequently unconsciously, 
become partisans of the side for which they are 
called. Again, there are physicians who fre- 
quently testify in court, and who do not hesitate to 
admit (not on the stand, of course) that it is the 
business of an expert to act as a kind of medical 
counsel. That such an attitude leads unavoidably 
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to distortion of fact, to malpresentation of evi- 
dence, and to opinions couched in language more 
vigorous than scientific, cannot be gainsaid. That 
it is the duty of the expert to hold to scientific 
accuracy above all else there can be no question, 
and it: is extremely easy to maintain this position 
throughout the trial of a case provided the expert 
assumes it at the outset. Just as soon as tthe expert 
is in possession of the scientific facts of a case and 
has formed an opinion, he should present both facts 
and opinion to counsel in such a way that all facts, 
whether favorable or unfavorable to the side by 
which he is employed, are presented with equal 
force. Such a course is not only the right course, 
but is demanded in ‘simple justice to counsel him- 
self. It is surely a greater advantage to counsel 
to be in full possession of tthe unfavorable as well 
as the favorable facts, and to be able to present to 
the consideration of the jury a scientific opinion 
so secure as tobe unassailable, rather than to 
present extravagant claims, the vulnerability of 
which the opposing counsel can readily expose. 
Besides, such an attitude is more honorable, more 
logical and safer for the expert. To repeat it, the 
unbiased position of the expert is to be preserved 
by his initial honesty with the counsel with whom 
he deals. 

The third reason which I have assigned for the 
unsatisfactory condition of the expert’s testimony 
is the ignorance of the expert as to the true 
nature of evidence. The professor called from his 
laboratory, or the doctor called from his practice, 
forgets too often that the court-room is not a lec- 
ture-room, and that his statements upon the 
witness stand must be confined to a mere array 
of facts, and of logical deductions based upon these 
facts, and not to generalizations or to the citing of 
illustrations which may or may not have a bearing 
upon the case, or to the presentation of facts 
which he has not himself observed as existing in 
the present case. 

It is true that an expert cannot testify upon the 
stand very many times without sooner or later 
acquiring some idea of the nature of ithe facts he 
should state, and the nature of the opinionis which 
it is proper ithat he should express. Much con- 
fusion could, however, often be prevented if the 
counsel engaging an expert, after receiving his 
report or after listening to his verbal statement, 
should give him some instruction upon.this mat- 
ter. Not infrequently I have seen the medical wit- 
ness, because of repeated objections by the oppos- 
ing counsel or because of repeated warnings by 
the court, become confused, ‘and, indeed, to such 
an extent as to forget or for other reasons fail to 
testify to facts which ‘it is proper that he should 
testify to. On more than one occasion I have 
known the ttestimiony of an expert, through lack of 
this precaution on the part of counsel, to be so 
much impaired as to be of very little value. 








The fourth in my list of reasons is the manner 
in which the expert presents his testimony. The 
confusion resulting from his ignorance of the 
nature of testimony we have just considered. His 
value may be still further impaired by a lack of 
system in the manner of presenting his evidence, 
and by the use of technical terms when the latter 
can be avoided. The statement of the expert 
should consist, first, of a recital of ithe facts ob- 
served ‘by him in the case under consideration, 
and in this recital general facts should precede 
those which have a purely special significance. 
Let us take, for an illustration, one of the cases 
‘observed so commonly in our civil courts, namely, 
a suit for damages in which it is claimed injuries 
have been sustained by the plaintiff. The expert 
should realize that, as far as the law is concerned, 
the symptoms presented by the patient resolve 
themselves at once into two groups, those to 
which he can téstify and those to which he cannot 
testify. Im the first group belong the objective 
symptoms, which include the posture, the gait, the 
presence of scars or of physical deformity, the 
reaction of the patient to various physical tests, the 
condition of the circulation, of the surface of the 
bedy, of the various special organs, etc. In the 
second group belong the subjective symptoms, those 
of which the patient alone can be conscious, which 
the patient alone can feel and be aware of by 
actual knowledge. Among these are the various 
aches and pains and other obscure sensations from 
which the patient suffers. To the class of symp- 
tcms to which the physician cannot testify belong 
alsc those phenomena which, from the nature of 
the case, he cannot himself observe and has no 
means of verifying, such, for instance, as the rest- 
lessness at night, the horrible dreams, the fre- 
quency of micturition, the loss of appetite of the 
patient, the condition of the bowels, etc. Most 
judges refuse to permit the expert to state on the 
stand anything that a patient has said to him. It 
is, however, perfectly proper for the expert — and 
this is my own custom — after having recited the 
various objective symptoms, to say that in 
addition ‘the patient gave an account of various 
subjective and other symptoms which are in har- 
mony with the objective symptoms observed, and 
which are commonly associated mith these objec- 
tive symptoms. This makes the statement of facts 
complete as far as the expert’s ittestimony goes. 
Then should follow a brief but ‘conservative state- 
ment of opinion. In an expert’s opinion as to the 
sanity or insanity of the patient, the same general 
line of conduct should be observed. Here not 
orly the physiognomy, the gestures, the attitude 
and conduct of the patient, ‘but also the words that 
he utters, become matters of legal evidence, and 
they should be recited in a systematic manner. 
The expert should then draw the logical inference, 
first, as to the question of the sanity or insanity of 
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the accused, and secondly, if insanity be decided 
upon, give the specific diagnosis of the mental dis- 
ease from which he believes the prisoner to be suf- 
fering. The expert should, however, distinctly bear 
in mind that he has nothing to do with the ques- 
tion of responsibility. It is for the law as ex- 
pounded by the court to decide whether the facts 
as presented by the expert render the accused re- 
sponsible or irresponsible. Words or expressions 
conveying these ideas should never be used by the 
expert. Legal insanity and medical insanity, as is 
well known, are not by any means the same. Here 
is an instance in which legal and scientific truths 
do not correspond. 

Having considered briefly the presentation of evi- 
dence by ithe expert, what is his duty on cross-ex- 
amination? His duty is obviously to answer 
questions freely, without hesitation and without 
regard to whether his answers seem to benefit or 
to injure the side ‘by which he is engaged, pro- 
vided only that his answers are scientifically true. 
If scientifically true, they cannot damage the side 
for which he was engaged, for if he has done his 
full duty he has already presented all of the facts 
of the case to counsel previous to the trial. When- 
ever it is possible, the expert should make his 
answers by simply “yes” or “no.” Too often, 
however, it is necessary to qualify the answers, 
and in such cases the qualification should be made 
plainly and simply, and with as few words as pos- 
sible. Sometimes the cross-examining counsel in- 
sists upon an answer of yes or no to a question 
which cannot possibly be answered in this man- 
ner. Under these circumstances I have at times 
adopted the expedient of answering “ yes and no,” 
and then presenting the qualifications somewhat 
as follows: Yes, under such and such circum- 
stances; No, under such and such circumstances. 
For instance, the expert may be asked a question 
like the following, “Is it not true that the homi- 
cidal maniac ‘has no subsequent recollection of his 
crimé?” and the cross-questioning counsel may 
insist upon a categorical yes or no. Inasmuch as 
the impulse to kill may exist in different forms of 
mental disease which present different factors as 
regards memory, the answer cannot obviously be 
yes or no, and can very properly be answered 
“Yes and no,” along the lines I nave indicated. 
Coolness and self-possession are desirable qualities 
in the expert, but the best men sometimes grow 
impatient under an improper cross-examination. 
The expert should, however, never lose his self- 
possession to the extent of turning to explain 
matters to the jury, as was done recently in Phila- 
delphia, and in which instance the judge ex- 
claimed: “ Doctor, don’t make a speech to the 
jury; this isn’t Paris.” 

Again, almost all cross-examiners pursue an 
analytical method of asking questions, taking up 
the several statements of the expert in turn, and 





showing, if possible, by the expert’s answers that 
not one of the facts testified to by him justify the 
opinion that he has expressed. It is the duty of 
the expert to answer categorically yes or no dur- 
ing this examination, and not to volunteer any 
additional statements, leaving it to the re-direct 
examination by counsel to elicit the fact that his 
opinion is not based upon any one symptom or 
condition, but upon all taken ttogether. If the ex- 
pert were to ‘bear such simple rules of procedure 
as this in mind, occasional confusion and much 
unseemly wrangling and repartée would be 
avoided. 

Another matter which occasionally gives rise to 
confusion and misunderstanding, and for which 
the legal profession and not the experts are to 
blame, is that of hypothetical questions. These 
are not only needless in the majority of cases, but 
they never at best accurately represent, nor are 
they the equivalents of the case under trial. As 
a rule they are in the whole and in their several 
parts misleading, and often so constructed that it 
is impossible to give a scientific judgment upon 
them. To the writer it seems (and this suggestion 
is made in all deference) that the hypothetical 
question should be ruled out of court, and if it 
seems desirable to ask the expert a general and 
comprehensive question concerning the entire 
case, this question should not be a hypothetical 
question, but should consist simply and only of an 
accurate recital of the facts as they have been 
testified to by witnesses, if possible using the very 
words and expressions employed by the witnesses 
while on the stand. Such a question could not 
possibly be objected to upon any grounds, and 
would, as a rule, be capable of a categorical an- 
swer. From my own observation, I would say 
that the hypothetical question has little practical 
value, and I have even known it to react as a 
boomerang on counsel who have used it. For in- 
stance, in a will case tried not many years ago in 
Philadelphia, a number of distinguished medical 
experts were asked a hypothetical question by 
counsel, who was endeavoring to prove the in- 
sanity of the testator. However, their evidence 
was discredited by the jury, for the family physi- 
cian, although himself not an expert, being called 
to the stand by counsel for the will, declared the 
testator sane, and then, on cross-examination, be- 
ing asked the rather improper question as to how 
it was that he, not being an expert, opposed his 
opinion to the distinguished physicians who had 
testified before him, he answered: “ Yes, Drs. So 
and So,” naming the experts, “are able men — 
there are none betiter — but in the present instance 
their opinion is worthless, as they never saw the 
patient.” How strongly such a common-sense 
answer appeals to the average lay mind needs no 
comment. 

I am fully aware that I have touched in this 
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paper upon many points regarding which there ' 
may be legitimate differences of opinion. The 4 
suggestion that I have made with regard to the 
calling of an expert by the court, the said expert 
to have the limited functions I have described, 
may perhaps be open to some legal objection. If 
sc, I would be glad to hear opinions upon this 
point from members of the bar. 

With regard to what I have said concerning the 
bias of the expert, and how this bias is to be 
avoided, namely, by scrupulous honesty on the 
part of the expert in his initial report to counsel, 
I entertain very strong convictions. With regard 
tu the manner of ‘the presentation of expert ‘testi- 
mony, individual opinions may of course differ. 
I have merely outlined the method which has been 
the gradual outcome of my own experience. 

PHILADELPHIA, Pa., March 14, 1808. 





REGISTRATION OF ATTORNEYS. 


Tue Act ror TuHat Purpose WHIicH GOEs INTO 
Errect SEPTEMBER I, 18608. 


a following is a copy of the bill for the regis- 
tration of attorneys and counsellors-at-law in 
the State of New York, which has been passed by 
the legislature, approved by the governor, and 
goes into effect on the first day of September, 
1808: 
CHAPTER ‘6s. 


AN ACT for the registration of all persons duly 
admitted and licensed to practice as attorneys-at- 
law or as attorneys and counsellors-at-law in 
the courts of record of this State. 

The People of the State of New York, represented 
in Senate and Assembly, do enact as follows: 


SECTION I. Every person duly licensed and ad- 
mitted to practice as an attorney-at-law or as an 
attorney and counsellor-at-law in the courts of 
record of this State must, before the first day of 
January, eighteen hundred and ninety-nine, sub- 
scribe and take an oath or affirmation, which must 
be substantially in the following form, the blanks 
being properly filled: 


STATE OF NEW YORK, ) 


» ae. 
| ola gdh es Spe Re eee County. j 


Dee hak ne udnd nace eek , being duly sworn (or 
affirmed) do depose and say that I am a natural 
born citizen of the United States (if naturalized, 
state when and where) and now reside at ......... 
(or, if a resident of an adjoining State and ad- 
mitted to practice in the courts of record of this 
State and whose office for the transaction of law 
business is within this State, state the fact). That 
I was duly and regularly licensed and admitted to 
practice as an attorney-at-law or as an attorney 
and counsellor-at-law in the courts of record of 
this State at the ............ term, 18.... of the 





general term (or appellate division) of the su- 








preme court (or other court as the case may be) 
ge ar pies ge tere , and that I took the 
constitutional oath of office. 

Subscribed and sworn to before me, 

eo. GE OE hccices' 189... 
which oath or affirmation shall be filed in the office 
of the clerk of the court of appeals by the person 
making the same. 

§ 2. Every person who is hereafter duly licensed 
and admitted to practice as an attorney and coun- 
sellor-at-law in the courts of record of this State 
by an‘appellate division of the supreme court, shall 
subscribe and take and file the aforesaid oath or 
affirmation as provided in the first section of this 
act, before he begins or is entitled to begin to 
practice for another as an attorney and counsellor- 
at-law in the courts of record of this State or in 
any court in the county of New York or in the 
ccunty of Kings. A person who practices any 
fraud or deceit or knowingly makes any false 
statement in the oath or affirmation in and by this 
act required to be made and filed is guilty of 
felony. 

§ 3. It shall be the duty of the clerk of the court 
of appeals to file in his office the said oaths or 
affirmations aforesaid, and to compile the state- 
ments contained therein, and to enter therefrom 
in a bound book or volume to be kept by him for 
that purpose, which shall be known and desig- 
nated as and is hereby made the “ official register 
of attorneys and counsellors-at-law in the State of 
New York,” in the alphabetical order of the first 
letter of their surnames, the names and residences 
and the title of the court and the time and place 
where admitted, and the date the oath of affirma- 
tion aforesaid was filed, of all persons who have 
filed in his said office the oath or affirmation as 
aforesaid, which said “ official register of attorneys 
and counsellors-at-law in the State of New York,” 
is hereby declared to be a public record and pre- 
sumptive evidence that the individuals therein 
named are duly registered to practice as attorneys 
and counsellors-at-law in the courts of record of 
this State or in any court in the counties of New 
York and Kings. 

§ 4. On and after January first, eighteen hun- 
dred and ninety-nine, it shall be unlawful for any 
person to practice or appear as an attorney-at-law 
or as attorney and counsellor-at-law for another 
in a court of record in this State or in any court 
in the county of New York or in the county of 
Kings, or to make it a business to practice as an 
attorney-at-law or as an attorney and counsellor- 
at-law for another in any of said courts, or to hold 
himself out to the public as being entitled to prac- 
tice law as aforesaid, or in any other manner, or to 
assume to be an attorney or counsellor-at-law, or 
to assume, use, or advertise the title of lawyer, or 
attorney and counsellor-at-law, or attorney-at-law, 
or counsellor-at-law, or attorney, or counsellor, or 
attorney and counsellor, or equivalent terms in any 
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language, in such manner as to convey the impres- 
sion that he is a legal practitioner of law or in 
any manner to advertise that he either alone or to- 
gether with any other person or persons, has, 
owns, conducts or maintains a law office or law 
and collection office, or office of any kind for the 
practice of law, without having first been duly and 
regularly licensed and admitted to practice law in 
the courts of record of this State, and without 
having taken the constitutional oath and without 
having subscribed and taken the oath or affirma- 
tion hereinbefore set forth and filed the same in 
the office of the clerk of the court of appeals as 
hereinbefore provided. Any person violating the 
provisions of this section is guilty of a misde- 
meanor, and it shall be the duty of the district 
attorneys to enforce the provisions of this act and 
to prosecute all violations thereof. 
§ 5. Every person filing with the clerk of the 
court of appeals the oath or affirmation herein- 
before provided shall pay to the said clerk at the 
time of such filing the sum of twenty-five cents to 
defray the necessary disbursements incurred by 
him in carrying out the provisions of this act. 

§ 6. This act shall take effect on the first day of 
September, eighteen hundred and ninety-eight. 


——__ > 


Legal Laughs. 


Prosecuting Attorney —‘‘ Mr. Parks, state, if 
you please, whether you have ever known the 
defendant to follow any profession!” 

Witness — ** He’s been a professor ever since | 
knew him.” 

* Professor of what?” 

* A professor of religion.” 

‘You don’t understand 
does he do?” 

‘Generally whatever ‘he pleases.” 

“ Tell the jury, Mr. Parks, what tthe defendant 
follows.” 


me, Mr. Parks: what 


“ Gentlemen of the jury, the defendant follows 
the crowd when they go to drink.” 

“ This kind of prevarication, Mr. Parks, 
do here. Now state what the defendant 
support himself.” 


will not 


does to 


“T saw him last night support himself against 
a lamp-post.” : 

“ That’s all, Mr. Parks.” 

Cross-examined: “ Mr. Parks, I understand you 
to say that the defendant is a professor of religion. 
Does his practice correspond with his profession?” 

“T never heard of any correspondence passing 
between them.” 

“You said something about his propensity for 
drinking; does he drink hard?” 

“No, I think he drinks as easy as any man I 
ever saw.” 


“ You can take your seat, Mr. Parks:”’ and Mr 


Parks took his seat with the air of a man who had 





made a clean breast of it, and told all he knew of 


the subject in hand. — Ex. 


“Tt takes a western man to be original,” said 
Representative Mercer, of Nebraska, recently. “I 
received a letter the other day regarding a pension 
In it was enclosed the card of a citizen of 
Awburn, who announced himself upon it as ‘a 
On the other side of the 
card he thad printed a number of original defi- 
nitions, which I think are good enough to repro- 
duce. 

‘ Law — The last guess of the Supreme Court. 

Criminal laws — Nets made to catch the little 
rascals and let the larger ones escape. They differ 
from fish nets. 

An honest judge — The noblest work of man. 


case. 


good one-horse lawyer.’ 


Lawyers — ‘Men who handle the commercial in- 
terests of the world without bond; the most trusted 
and distrusted; praised when they win, dispraised 
when they lose, and who live by their good name. 

Dishonest clients make dishonest lawyers. The 
demand creates the supply. 

Going to law is like going to a church fair — 
you take your chances and pay for them.’ 

‘IT thought a man who was as honest as this 
lawyer seemed to be ought to be helped,” said 
Mr. Mercer, ‘and I hunted up the status of his 
pension the very next day.” 


> 


Ghat the L: 


w Decides, 


The call of a pastor by a Presbyterian church 
is held, in First Presbyterian Church v. Myers 
(fOkla.], 38 L. R. A. 687), to be ineffectual until 
it is sanctioned by the presbytery. 

For a tenant in common to take petroleum oil 
from the land is held, in Williamson v. Jones 
({W. Va.], 38 L. R. A. 694), to constitute waste, 
for which he is liable to his cotenants to the ex- 
tent of their interests. 


The rule that a pedestrian should stop, look and 
listen before attempting to cross a railroad track 
was applied, in Hoelzel v. Crescent City R. Co 
({La.], 38 L. R. A. 708), to a person crossing an 
electric street railway. 

\ riparian owner’s right to ingress and egress 
t. his water front is held, in Sage v. New York 
({N. Y.]. 38 L. R. A. 606), not to include any right 
to compensation for interference therewith caused 
by the public improvement of the water front for 
the benefit of navigation. 


A plaintiff who takes money paid into court as 
a tender of the full amount due, although he pro- 
tests that more is due and declines to accept it in 
full, is held, in Jonathan Turner’s Sons v. Lee Gin 
& M. Co. ({Tenn.], 38 L. R. A. 549), to discharge 
the debt by so doing. 

An ordinance prohibiting the operation of a 
steam shoddy machine or steam carpet-beating 
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machine within 100 feet of any church, school- 
house or dwelling is sustained, in Ex parte Lacey 
({Cal.], 38 L. R. A. 640), as within the general 
power to enforce police, sanitary, and other regu- 
lations. , 


A dangerous defect consisting of a large open- 
ing between an elevator and the outer wall on 
leased premises, which causes the death of a per- 
son delivering goods to a tenant, is held, in 
Henson v. Beckwith ({R. I.] 38 L. R. A. 716), 
not sufficient to make the lessor liable, when he 
is not in possession or control of the elevator well 
and the tenant has covenanted to keep the build- 
ing in repair. 


A banker cashing a draft upon the faith of a 
telegram from the drawee purporting to authorize 
the drawer to make it is held, in McCornick v. 
Western Union Teleg. Co. ({C. C. App., 8th C.], 
a8 L. R. A. 684), to have no right of action 
against the telegraph company for a mistake in 
the amount for which the draft is authorized, be- 
cause the company did not owe any duty to the 
banker or deliver the message to him. 


The right of a street railway company to use the 
trolley system without the sanction of the mayor 
and city council is sustained in Hooper v. Balti- 
more City Pass. R. Co. ({Md.], 38 L. R. A. 509), 
where its charter authorized the use of any motive 
power which those authorities might sanction or 
which should be authorized to be made use of in 
the city by another corporation, while the legis- 
lature has subsequently given other companies the 
right to use the trolley system in that city. 


—_——__g@___— 


> thd 


Legal Aotes of Pertinence. 


One of the provisions of the French code for- 
bids a doctor to inherit property left him by a de- 
ceased patient. 


The poem in last week’s issue of the ALBANY 
Law JourNAL under the heading, “ Tales of Mean 
Courts,” should have been credited to the London 
Law Times. The credit was omitted through in- 
advertence. 


The Canada Law Journal Company, which re- 
cently acquired The Docket, has now absorbed 
The Barrister also, which latter, as a separate jour- 
nal, ceases to exist, and is now amalgamated with 
The Decket, under which name it will continue. 


A person cannot leave the Hawaiian Islands if 
he owes a bill. His passport will be stopped at 
the ship, and unless the settles in full he will be 
humiliated and will have to stay there. For every 
bill collected at the vessel’s side there is an extra 
$3.50 for fees, etc., for the collector. 


Eighty years’ imprisonment is a sentence just 
given in a Chicago court. The prisoner was tried 








on four indictments for bigamy under the Habitual 
Criminals Act, and received twenty years on each 
indictment, the sentences apparently to run con- 
secutively, 


A decision of special interest to the owners of 
apartment-houses was recently rendered by the 
Supreme Court of Rhode Island. In the case of 
Ranton v. Taylor, that court held that where a 
steam heating apparatus is so negligently man- 
aged by a landlord as that the goods of the ten- 
ant are damaged by smoke, ashes, etc., the land- 
lerd is liable to the tenant for such damages. This 
is so, notwithstanding a provision in the lease that 
the property of the lessee is to be kept on the 
premises at the risk of tthe lessee in regard to 
damage by fire, water or otherwise. 


Press reports and dispatches during the month 
of January, 1898, as collated by the Fidelity and 
Casualty Company of New York, indicate defalca- 
tions as under: 


ee $3,016,587 00 
NS ER Pee rene rrr et 23,777 00 
Transportation companies........... 13,452 00 
Benevolent associations............. 5,178 00 
Savings and building and loan asso- 

INE saat re clana s acetnenl ie aw sie ares 14,700 00 
Iisurance companies............... 18,661 00 
NN sc oelare tectonic adclrecn a kgeons eras 140,300 00 
RE SRN a ociin chien Sec as Moan esx 1,077 00 


Commercial corporations and firms. . 
Miscellaneous 


116,750 00 
Ee eer rer Tr re 30,717 00 


WOES 5. dawarineresom censured batene $3,381,199 00 





English Aotes. 





According to the Liverpool Echo of the 3d inst., 
a breach of promise action was tried at the Carn- 
atvon Assizes before a jury, four of whom under- 
stood Welsh’ only. The plaintiff gave her evidence 
in English; the defendant gave his in Welsh, 
which was translated for the benefit of Mr. Justice 
Channell. The jury found there was no promise. 


This week’s Australian mail, says the St. James’ 
Gazette, brings news of the sudden death of the 
Hon. Edward O’Donnell McDevitt, Q. C., for- 
merly attorney-general of Queensland. At the 
nature age of fifty-three he considered it his duty 
to master the mysteries of cycling, and was in the 
act of receiving a lesson in the art when he 
dropped dead. 


Sir George Russell, the member for the Wok- 
ingham division of Berkshire, who died recently, 
was one of the three ex-County Court judges who 
have seats in the house of commons. The other 
two are the Rt. Hon. Charles Hare Hemphill, 
Q. C., the Irish solicitor-general of the late gov- 
ernment, and Mr. Brynmor Jones, Q. C. 
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Sotes of Recent American Dectsions. 


Action for Damages — Evidence. — In an action 
against a telegraph company for damages for fail- 
ure to deliver a message within a reasonable time 
the expression of an opinion by an employe of the 
company that the failure to deliver the message 
was gross negligence was not admissible in evi- 
dence, no admission of facts being made. The 
allegation of the petition that “by reason of his 
inability to attend the funeral of his mother” the 
plaintiff suffered mental anguish, did not amount 
to an allegation that there was a funeral over the 
remains of his mother, and the court was not 
authorized ito instruct the jury to find for the plain- 
tiff in damages for being deprived of attending 
the funeral of his mother. (Graddy v. W. U. Tel. 
Co.. Ky. Sup. Ct., 19 Ky. Law Rep. 1455.) 

Corditional Sale — Seizure of Property by Ven- 
dor — Right to Recover Purchase Price Denied.— 
Certain machinery was sold under a contract 
which expressly provided that the title should re- 
main in the vendor and that he might take pos- 
session on default, and that all payments previ- 
ously made should be applied as compensation for 
the use. wear and tear. Upon default being made 
in payment of the purchase money notes, the ven- 
dor took possession of the machinery and sued 
to recover the value of the notes, less a credit of 
50 per cent. for machinery returned. Held, that 
the vendor having exercised his right under the 
cuitract to take possession of the property, waived 
his right to recover the purchase price. (Perlcins 
v. Grobbin et al., Mich. Sup. Court, 4 Del. Legal 
News, 1102.) 

Life Insurance — Waiver of Cash Premium. 
The acceptance by a manager and agent of a life 
insurance company of a promissory note from the 
insured for the amount of the advance premium, 
and a delivery of the policy upon receipt of the 
note, constitute a waiver of the cash premium pro- 
vided for in the application and policy which binds 
the company, although the policy also provides 
that the first premium shall be paid at the home 
office of the company on the delivery of the policy, 
and that no agent has power in any way to waive 
the terms of the contract. (Anna B. Stewart. ap- 
pellant, v. Union Mutual Life Insurance Com- 
pany, respondent, N. Y. Court of Appeals, decided 
Mch. 8, 1898. Opinion in full in N. Y. L. J.. Mch. 
21.) 


——_—_.——__ 


Hotes of Recent English Decisions. 


Negligence — Action Against Solicitors. — At 
the Durham Assizes, before Lawrence, J.. and a 
special jury, Painter v. McKenzie and Hedley was 
tried. This action was against a firm of Sunder- 
land solicitors for negligence. In November, 1893. 
Miss Painter, who was then a waitress at a café in 
Sunderland, where she is 


now manager, was 








seized with typhoid fever. Her doctor informed 
the sanitary authorities, and she was removed to 
the fever hospital. The fever was accompanied by 
a swelling of the bowels, which excited the sus- 
picions of the nurses in attendance upon her. 
They acquainted Drs. Wood and Todd, the medi- 
cal officers at the hospital, and, according to her 
account, notwithstanding her protests, they in- 
sisted upon examining her, and then asserted she 
was enceinte, and she was turned out of the hos- 
pital. She was examined by her own doctor and 
two other medical men, who all agreed that the 
charge against her was unfounded. She instructed 
the defendants to bring three actions — two sepa- 
rate actions for slander against the doctors, and a 
third against the corporation of Sunderland and 
the doctors for negligence, breach of duty and as- 
sault. The defendants agreed, she said, to take 
up her case on tthe chance of getting their costs 
out of the other side. They issued writs in Febru- 
ary and March, 1894, and delivered statements of 
claim in August of that year, but had, she alleged, 
taken no further steps in the action. Dr. Wood 
made an offer of £100 and costs through a friend, 
but by ‘their advice she refused to accept this 
amcunt. He had since died, and some of her wit- 
nesses had also died or gone away, and could not 
be found, and, consequently, her prospects of suc- 
The 
defendants denied that they had been guilty of any 
negligence whatever. They had not undertaken to 
conduct the actions on speculation, but, on the 
contrary, had told her distinctly that she must 
provide the funds or they could not act on her 
behalf. She neither provided the funds nor the 
evidence to enable them to comply with an order 
for particulars, or prove her case, and would not 
allow them to settle the case on her behalf upon 
reasonable 


cess in the actions were now very remote. 


terms. 
the plaintiff for £50. 


The jury found a verdict for 


Rew Books and 


Rew Editions. 

The Science of Law and Law-Making: Being aa 
Introduction to Law, a General View of Its 
Forms and Substance, and a Discussion of the 
Question of Codification. By R. Floyd Clarke, 
A. B., LL. B., of the New York Bar. New 
York: The Macmillan Company, 1808. 

In this elaborate and somewhat pretentious work 
the author has sought to give a true conception of 
the system of law under which we live, in a form 
suitable to the comprehension of laymen and law 
students, and to use this as a basis wpon which to 
build an argument on the question of codification. 
Stated in the author’s own words, the attempt has 
been, first, to write an introduction to law which 
shall enlighten the intelligent lay reader as to the 
beauty and interest of its problems; second, to re- 
move the discussion of the code question from the 
generalities in which it has always been obscured 
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to the contemplation of the practical working of 
the two systems in concrete instances; third, to 
elaborate the idea of the fundamental and intrinsic 
difference between the two forms of writings, stat- 
ute and case law, and fourth, to draw the proper 
conclusions and apply these principles to actual 
legislation, judicial or legislative, and to determine 
by a practical test the provinces of each and the 
best way to conserve them. 

Within the 475 pages of this work the author 
has condensed in an admirable manner all the 
leading arguments for and against codification, in 
addition to which ‘he has given a large amount of 
elementary matter, valuable not only to the stu- 
dent, but as well to the professional reader, in 
refreshing his recollection and aiding to a clearer 
conception of the generalizations involved in the 
arguments advanced. His style of writing, it may 
be added, is charmingly clear, as well as remark- 
ahly vigorous. While all may not agree with his 
conclusion that “ codification would be the forging 
of fetters on the Science of Law, precluding its 
true development;” that “ codification, implying 
as it does the excellence of our entire system of 
knowledge at some one stage of an advancing 
intelligence, is false and untrue to nature, and to 
nature’s laws,” and that ‘“ codification, presuppos- 
ing infinite knowledge, is a dream,” it will proba- 
bly be conceded that it would be difficult to put 
the argument against codification more strongly 
and forcibly in so many words. Mr. Clarke has 
certainly made a valuable contribution to the solu- 
tion of a very important and exceedingly complex 
problem. 





The Elective Franchise in the United States. By 
Duncan C. McMillan. New York and Lon- 
don: G. P. Putnam’s Sons, 1808. 


This is a treatise upon the facts and principles 
connected with political action, and proposing 
methods of primary election through which the 
voters of each political party may, by direct vote, 
nominate its candidates for office, and eliminate 
“machine” or “ boss” control by making the ac- 
tion of all presenting bodies merely advisory, and 
not mandatory upon voters, as under existing 
methods. The changes which are urged in our 
laws and Constitution as a means of curing the 
evils from which we suffer are certain to be an- 
tagonized by many, though no one will be likely 
to question the author’s sincerity. Our systems of 





election, and the many difficult problems they 
present, have evidently been given careful study, 
and the author’s conclusions are at least deserving 
of equally careful consideration, particularly on 
the part of that class of otherwise exemplary citi- 
zens who so notoriously neglect their political 
duties. | 


Illinois Criminal Law and Practice, Illustrated and 
Construed by the Decisions of the Courts, with 


Forms of Indictments. By Ossian Cameron, 
LL. B., of the Chicago Bar. Chicago: E. B. 
Myers & Co., 1808. 
In this volume of 640 pages the author has given 
a comprehensive view of the criminal law of IIli- 
nois as administered by the courts of review, all 
the criminal cases and cases relating to the penal 
s.atutes having been examined and the points de- 
cided, classified and carefully noted under the sec- 
tion «f the statute to which they apply. Whenever 
practicable, the points are set forth in the words 
of the decision. Reference is also made to the 
decisions of the United States Supreme Court in 
Illincis cases that have been taken to that court. 
The work has evidently been done with care. and 
the arrangement of the matter appears to be in 
all respects admirable. An unusually copious in- 
dex adds still further to the value of the work. 
When it is remembered that during eighty years 
of active service the Supreme Court of [llincis 
has rendered decisions which fill no less than 169 
volumes, the immense difficulty of knowing where 
to “iad the law is ‘better appreciated. The object 
of thi- work is to remove this difficulty so far as 
the criminal law of the State is concerned. 


The International Journal of Ethics. April, 1808. 
Viol. VIII, No. 3. 

The leading article in the current number of 
this excellent periodical is a very suggestive and 
valuable discussion of ‘ Ethical Survivals in Mu- 
nicipal Corruption,” by Jane Addams, Hull House, 
Chicago. In this study, which is evidently based 
on personal experiences and investigations in the 
populous ward of Chicago in which she lives, Miss 
Addams states with vigor, as well as candor, some 
unpalatable truths, and philosophizes upon them 
in a way that cannot fail to prove of interest and 
value. A learned and interesting paper on “ Theory 
and Practice,” by J. B. Baillie, of Edinburgh Uni- 
versity, follows. Henry Sturt, of Oxford, England, 
discusses ‘‘ Self-Realization as a Moral Principle,” 
while Felix Adler, of New York, descants in a 
charming way on “ The Moral Value of Silence.” 
Emil Reich, of the University of Vienna, discusses 
“The Social Question in the Light of Philoso- 
phy.” The book review department is full and 
interestirg, and altogether the April number is 
well up to the high standard set by the editors 
and publishers. 


-~o— 


BOOKS RECEIVED. 


The Grants, Concessions and Original Consti- 
tutions of the Province of New Jersey, etc., etc., 
being a reprint from tthe edition published by Wil- 
liam Bradford, of Philadelphia, about 1751 or 1752. 
The editors were Aaron Learning and Jacob 
Spicer, and ithe period covered 1664-1702. For a 
copy of this work, published by Honeyman & Co., 
Somerville, N. J., we are indebted to Edward A. 
Veghte. 














